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ANNE NICHOI,S

and

.'.ACK NICHOLS

and

THEODORE NICHOI,S,

DISTRICT OF COLUHbIA TA)( COURT

)
)
)
)

FILED

ocT r 0 te09
tJlr..-, sr r.-vtUrflblg

f,or Court

Pettt loners,

V r

DISTRICT OF COIJUI.EIA,

rccK8r NO. 2073

Reepondent.

OPII{IO}.J AND ORDER

Thle le a eul,t for refund of lnherltcnec ta:rss levled on

pecltloners' who are the legatees 1n equal ono-thlrd shares

of the unlncorporated buelnegs of decedant John lrlchols. lAA

bualneao ls known cs Nlchola l{holesalo liodueor and ls loeated at

I328-3O tlfth 9trcct, N. 1., Waahlngton, D. C. 20002. ftl

vrlus of th. unlncorporlttd bualnees lnhcrlted by pctttlonera

aa of .ranuary 291 L967, tha datc of dcccdentfa dcath, uilr

91531100r of vhlch 1151687.75 conalrtrd of tanglblc pcraonal

propcrty locatcd rt thc bualncgs altc. gctitloncrr .nd dcccdcnt

at all mtcrlsl tlna Frc domlclled and rcaldlng tn thc Statc

of llarlzland.

thc Dlatrlct of Coltzribla aeacescd lnhorltancc tlxea lgrlnst

thc thrco legatcer brscd on thc total veluc of thc bualncaa,

91531100, and tho rosult lng taxea (lncludlng mlnor penalt lca

cnd lnterest) ol 951939.28 have bcon prld. Ttr€ legatcca havc

also pald lnhcrttancc taxcs on thla tarr Cl53rl00 to th. Statr

of l{rryland. Thc treua la rtcthrr thc D. C. lnhcrltrneo trx.t

ucrc velldly l.qroredl prtltlon ra atetlng th. ltauc tn <:ortttu-

tlonrl trrrue dlrectcd rt tb. rvaguanctrr of thc taxlng ttrtutc.
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ID. C. Code eectlon 47-1629 provldes in pertlnent partr

Sltus of lnt_ .
Credlte, eecurlt l . .o, and other lntanglblc pergonal
property wlthln thc Dlstrlct not employed ln carrylng
on any buslneee ;6ssr;rin by th6 owner ehall be deemcd
to be located at the domlcllc of the owner for pur-
posrea of taxatlon r:nder thls chapter, and, lf hold
1n truetr shall not be deerned to be loeated ln thc
Dlstrlct for ;urpoeee of tan<atlon under thls chapter
solely tecause of the truetee bclng domiciled in
theD ls t r l c t r r r .

Petltloncra wrruld have lt that thls provlalon rclcarly

etates that lntanglble ;rroonal prop€rty acquLres a tanable

eltua ln the Dlgtrlct of Columbta glglX t*ren lt ls Inot amploycct

ln carrylng on any buslness therein by ttrc ownerr t t r gectlon

47-L629, taken at face value speclflcalry alluded to lntanglblc

pereonal proF€rty Inot employett ln carr1llng on thc buslnosao

It sald nothlng about lntanglble personal property remplolrcdt

ln carrylng on thc buslneoa. If Congreaa lntended to cover

thlsr l t  rrould havc eald so. t l  .  ir l

ictltloncr! thur rqad Scctlon a7-L62g aa 11 lt lmynacd

ths lnhorltrnco t.r, and clthar (a) ercmpta lntangtblct vith a

bualncer lltur hcrc (a rcadlng lmporrlbls to folloy as a mattcr
. t

of grcmrrrl{ oE (b} qnltr r provlslon lrnpoelng thc tax on sueh

lntenglblca. Horcvcr, ScctLon l7-L629 doca not lmpose tho tax,

lt crortca an cxamptlon fron thc tax.

Scctlon 47-1601', '@'r ptovldcs ln portlncnt

prrts

Taxcc ahall be lmpoced ln rclatl,on to ettatca
of dcecdcntel thc ahares of beneflclarlea of auch
catrtcar and glftc aa horclnaftcr provldedr

(a) All rcal property and tanglble and lntanglblc
lrreonal proportyr oa rD]r lntcrcat thcrelnr hevlng ltt
taxeblr rltua ln thc Dlstrlct of Colrrnbh t t t.

! ttr claueo rnot arq>loycd 1n carrylng on any bualnGr! thcrcln
Iry thc orfr.r' rrcdlllcr thc tubJcct, and thc tubJcct ie crcdlter
eecurltlcar and othcr rlntanglble lrraonel propcrty vlttrln tlro
Dlatrlct., It folloue ttrat lntanglbloe ylthln thc Dlrtrlct
whlch erc part of, thr wn.rrt burlncre thcrcln arc not to bc
doarrd to bc locrtcd rt thc ovn.rra dqnlcllc for purporcr ol
D. c. ttxttlon. Tttoy rrc taxcd hon brcrum thcy trc locrtod
lrara.
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The fanlllar lgsue le, whether petltlonerar lnharltancc of

91371 4L2.25 of lntanglbles and 915,687.75 of tarrglblegr total

91531100 -- both an lntegral part of Nlchols Wholeeal.e Produce --

ls ta:cabLe by the Dlstrlct, because thls prop,erty has lts

"tucable eltue 1n the Dlstr lct of Columbla."

Respondentrs presrunptlvely valld ReEulatlone Pertalnlng

to Inherltance and Estate Tax Lar* make the determlnlng factore

as to "tar<abla gltusn of a decedentrs lntanglbles qulte claart

ordlnarlly, ithc place where euch deccdant le domlclled at the

tlmc of hlg death'r but --

wherc the decedent durlng hle llfetlme caueed euch
lntrnglble 1:eraonal property to become an lntegral
part of a buslnessr trader profeBslon or vocatlon
ca*lcd on by the ovner and locallzed ln tha Dlstrlctr
eucb lntanqlble p,ereonal proporty acqulree a tbuslncee
sltua. in the Dletrlct and le conel.dered as havlng
a taxable cltue ln the Dlatrlct. l{hethcr auch
lntanglble pereonal prolrerty aharl have acgulred
a bualncae altua ln '?ha Dletrlct ahall bc dctermlned
bry thc Asseasorr cnd ln determlnlng euch fact, thc
A.Bocrsor may eonalder auctr evldence as affldavlta,
bank rccorde, court recorde, aereementa, and any
other evldencc wtrlch to h1m ehall appcrr materlal.
(RcAulatlonar gectlon 3(c) .)

petltlonGra conccde that ths Regulatlone, lf valld, cover

tha altuatlon ln thc catc at bar, and argue that they go boyond

ttn "plaln rnanlngn of, D, C. Codc aoctlon 47-L629. But thc

provlalona of the rcAulatlon ln questlon also lntcrprat Codc

aectlon {7-160I by apeclfylng what prop.rty has "lts taxablc

eltua ln tho Dletr lct."

Thc hlatory of, gectlons f7-1601 and 47-1529 nakc the

Congreaalonal lntent cryatal clear. Scctlon {?-1601 - ptrt

of ths Dlctrlctrr Inherltancc end Satatc Tax Aat -- beeenp

ef,fcctlva Auguet 17, 1937. At that tfu!, tanglblc! ylrc taxablc

whorc found, and lntanglblc trrraonal propcrty raa taxrblc only

ln thc Statc of decedcntrs donlcllc, ylth tha cxccptlon that

atocke and othcr guch propcrty 'may ba ao uecd ln a rtrtc

L
I
l
a
I

I

I
l .

t

r*to

i]

. . ! -



otl-er than that of the ohnerr e domlclle as to glvt thcm a g!.tus

anal0gous to the actual sltus :f tanglble p€r60nal prop€rty.,,

F l r .s t  l {a_ t .  I jank  v .  l ,a lne ,  . , l8 . i  U .6 .  3 I2 ,  331 (1932) ,  see  a lso

Farmorts Ll lqq & T. Co.  v .  l , i j nnqs toL l ,  ZgO U.S.  213 ( f930) .  The

central idea was, that tire ',transmlsslon from the dead to the

llvlng of a partlcular thlng, whether corporeal or Lncorporeol,

ls an event whrch cannot take place 1n two or more states at

one and tha sBnE t lme.x 294 u.s.  at  326. Thus, even at that

tlme, tho non-domlclliary state could ta:c lntanglblee eonnected

wlth buslnesa carr led on tn th.at state --  B.g. thc Dlstr lct  of

corurnbla ln the eaae at bar .-- but such values $Bro crcempt ln

the State of domlclle.
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Thle wae the controlllng caae-law on

House Subconunltteo on Flecal Affalrs

l.tay 4, 1937, whcn

(of the Conuntttcc on
the

Ihc Dletrlct of corumbla) r{aa consldertng a draft of s bllt

for a Dlctrlct lnherltanc6 trx, thc aubetanca of whlch ulttmately

b'ocanre code acctlon 47-160r. Thc draft ln quoettonl f I .R. 6035,

madc all nlntanglbrc pereonal propcrty havlng lts altue in the

Dlatrlctnr aa rnrll aa trtangtble and lntanglble personal property

owned by a non-roaldent of the Dletrlct t r r whlch has an

rctual gltue wtthln thc Dletrlctx aubJect to tanc. Askcd by

cougreaaman Nlchols for the meanlng of thle provlslon, Asslgtant

Corporatlon Couneel Raynond Sp,arke replled __

l,lr. SFARIGS. One lnatanco oJi that rnay r*rell
bs where a nan dlee not a resldent of the'Draiiret
of Colurnbla, but he had a buginess here, hae- 

---

account8 recelvable that wore derlved from that
bualneaa ln the Dlatrlct of columbla. Thoac wuuld
be ln!,anglblea derlved from buslnere ln thc Dlstrlet
of  corumbla.  (see Hear tngr  on.H.R.  603s,  ?st t r -Cong. ,
Cormlttee prlnt pp. 3OO _ 302.)

thual ln 1937 as at preaent, lntanglblca appuft,cnurt to
r busincaa rocatcd ln the Dlatrlct r.crc conalderod to havc a
ibuclneea eltuei, thua a taxable rltur, y1thln thc Dtetrlct
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maklnE them aubJect to lnherltance tur here, under the pro-

vlalons of what has been codlf led as 47-160L.

Thareafter, ln 1939, th€ Suprerne Court ruled that lntanglblee

may be consldored to have a taxable eltue ln any State (or

tn the Dletrlct, presumably) whlch glves aome maasure of

dlrect protectlon to the ownerrs rlghts ln such lntanglbles.

Currv  v .  gg9@!gg,  307 U.S.  3571 Graves v .  E l l lo t ,  307 U.S.

383r see Tax Commlsslon v. AI<|ElEb, 316 U.S. L74 (19a2) I

Greenouqh v. Tlx Aese$_s9Eg, 33L U.S. {86 (f94?). Thc rul lng

lraa vetry broad, and covered far rnre thsn lntanglblea wlth

a "buslnass sltusn ln the local taxlng Jurlsdlct lon. i ln

holdlng that death tarces may tre lmpoaed wlth resp€ct to the

sane ltems of lntanglble peroonal prop'erty by the state of

decedentra domlcllc and by the state ln whlch decedcnt had

created a truat controlllng ruch prolrrty, lt wls sald that

there ue mrny clrcunetanc€a ln whlch more than one atate

ma1'have Jurladlctlon to lnpose a tax and meaaure lt by some

or aII of thc taxpayerts lntanglbleso i I 'r CCH State Ta:<

Caeeg Reportcrl  Boc. 431.

Ur.der thoae circumcttnccar thc Dletrlctra Corporatlon

Cor.mael rulcd that rthc corpur of revocablo truata crcatcd

or exlgtlng utdcr agr€ementg betnccn Dletrlct of Coluribla

flduclarlad ife.g., local banks and truat companlesJ and

non-rorldent creators of euch truetai v€rG naubJcct to Dlstrlct

of Colunbla lnhorl,tance t!x.r H.R. Report Ho. 26501 76th

Cong.1 2d 8cse.e po 1. I t  fol losed, accordlng to t lp aanc

Reportr that rthc aam corpua would aLto ba oubJcctad to

lnhcrltance taxatlon ln the Jurlsdictlon of the rcaldancc

of thc creetor upon hls doath, thereby aubJcctlng auch propcrty

to double trxatlon. The rcsult ls thc wlthdraral of strch

trurts from Dlrtrlct of Colrnrbla fiduclarloa bry non-neldcntr o ' t

thc trurt cocprnlcg loec othcnlsc vrluablc truat bu!lno!1.' (lE.l
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On thle basler the amendrnent of tha D. C. Revenus Act of

1939, codlfled ag aectlon 47-L629, becar'p effcctlvc .7u1y IOp

I94O. The amendnrent wae not lntended tor and does not, change

the rulc that lntanglblee "employed ln carrylng on any bualness'

1n thc DLatrlct have a "buslneaa sltua', consequently a taxablc

el tus, ln the Dlstr lct .

thors bctng no laaue of fact concoralng the 915311O0 of

buelncaa aegete of decedent John Nlcholr whtch at thc tlttp

of hle dcath had a bualnese eltus and a ta:<able altue ln th€

Dlatrlct of Coltuiblar
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